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1. Foreign Direct Investment (FDI) screening in Austria: key features and trends 

2. Foreign Direct Investment (FDI) screening in Italy: key features and trends 

3. A comparison of the Austrian / Italian FDI regimes



Dr. Regina Kröll

The Control of Foreign Direct Investment in Austria 
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Austria: The old FDI regime

Over a period of 8 years, 25 FDI proceedings have 
been carried  out  > roughly 3 proceedings per year



5

Austria: The new FDI regime – the first 15 months …

25 July 2020  –  30 
September 2021*

Total number of completed cases 70

Certificates of non-jurisdiction (Unbedenklichkeitsbescheinigungen) 9

Full applications for FDI clearance 61

          thereof approvals 58

          thereof approvals with commitments 3

          thereof prohibitions 0

          thereof approvals by operation of law 0

*Numbers based on the response of the BMAW to a Parliamentary Inquiry

Top investors in Austria: US and UK

Top sectors targeted in Austria: Health, data processing and storage, information technology, finance
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Key Aspects
Filing Triggers 1. Foreign direct investment 

- at least one foreign (non-EU / non-EFTA) entity or individual in the acquisition chain
- acquisition of an Austrian business or material assets , (sufficient) voting rights, a 

controlling influence

2. Target is active in (at least) one (particularly) sensitive sector

3. Authorization procedure is not contrary to obligations under Union or public international law

Exception: Target is a micro-enterprise (< 10 employees and < EUR 2m turnover or balance sheet total p.a.)

Competent
Authority

Federal Minister for Labor and Economy (BMAW)

EU Cooperation mechanism

Up to 60 calendar days

1 month 2 months

National Phase I National Phase II

Timing
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Austria: Sensitive Sectors

Other sectors where a threat to security or public order may occur

Particularly sensitive sectors (exhaustive list) 

1.1. Energy
1.2. Information technology
1.3. Traffic and transport
1.4. Health
1.5. Food
1.6. Telecommunications
1.7. Data processing or storage 
1.8. Defense
1.9. Constitutional institutions

1.10. Finance
1.11. Research institutions
1.12. Social and distribution systems
1.13. Chemical industry

1.14. Investments in land and real estate, 
essential for the use of these infrastructures

1. Critical infrastructure (institutions, systems, facilities, 
processes, networks or parts thereof), including in particular:

2.1 Artificial intelligence
2.2. Robotics
2.3. Semiconductors
2.4. Cyber security

2.5. Defense technologies
2.6. Quantum and nuclear technologies
2.7. Nanotechnologies
2.8. Biotechnologies

2. Critical technologies and dual-use items , including:

3. Security of supply with critical resources , including:

3.1. Energy supply
3.2. Supply of raw materials
3.3 Food supply

3.4. Supply of medicines and vaccines, 
medical devices and personal protective 
equipment, including research and
development in these areas

Relevant share of 
voting rights

Relevant share of 
voting rights

4. Access to sensitive information, including personal data, or 
the ability to control such information.

5. Freedom and plurality of the media
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Time is money…

up to 4 (+2) weeks up to 5 (+1) months

up to 1 month up to 2 months

EU cooperation 
mechanism
35 - 60 calendar 
days

FDI-Screening

Zusammen-
schluss-
kontrolle

Phase 0 Phase 1 Phase 2

Phase 1Merger 
Control

Phase 2

Day 0 Day 30 Day 60 Day 90 Day 120 Day 150 Day 180
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27 months into the new Austrian FDI regime

What Austrian legal advisors get to hear
• “It cannot be that we are covered …” (sensitive sectors , voting rights, group-internal)
• “Why are we not applying for  an “Unbedenklichkeitsbescheinigung” (decree of non-jurisdiction)
• “How long will it still take and what can we do to accelerate the process?”

What we experience
• Many M&A transactions covered

• Active authority also taking up cases from the EU cooperation mechanism (RFIs, gun jumping)
• FDI proceedings cannot really be accelerated by parties to the transaction | sometimes “last minute” 

measures (RFIs, proposed remedies)
• Authority is cautious (e.g. in the interpretation of what is a sensitive business activity)

• No published guidelines 
• Various questions of law unresolved



Foreign Direct Investment (FDI) screening in Italy 
The Golden Power Regulation 
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Decree-Law  No. 
148 of 2017 

extended the 
special powers to 

the high-tech 
sector

Decree-Law No. 64 
of 2019 extended 

the special powers 
to broadband 

electronic 
communication 

services based on 
5G technology

Decree-Law No. 105 
of 2019 extended 

the special powers 
to health, 

agribusiness and 
financial and  the 

areas of 
infrastructure and 

critical technologies 
referred to in EU 

Regulation 
2019/452 

Decree-Law No. 21 
of 2022 

strengthened the 
special powers and  

provided for 
measures to 

simplify procedures 

Decree-Law No. 21 of 2012 provided for the exercise of special powers with respect to all companies 
carrying out activities of strategic importance regardless of the State’s ownership of the shares, in the 

areas of defense and national security, as well as for strategic assets in the energy, transport and 
communications sectors.
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 The strategic sectors

Defense and 
National 

Security (art.1)

5G Contracts 
(art. 1-bis)

Energy, 
Transport, 

Communications, 
Health, 

Agribusiness and 
Financial (art. 2)        
                                 

          

Critical infrastructure, whether physical or 
virtual

Critical technologies and dual use items

Supply of critical inputs, including 
energy or raw materials, as well as 
food security

Access to sensitive information or the 
ability to control such information

Freedom and pluralism of the media

Art. 4 Reg (UE) 2019/452           

• D.p.c.m 179/2020 – identifies assets and relationships of strategic 
importance to the national interest in the newly added sectors

• D.p.c.m 180/2020 – lists assets of strategic importance in the 
energy, transport and communications sectors
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Brief outline of procedural aspects

Timeline 
• Duty to communicate to the Presidency of the Council of Ministers (within 10 days from signing)

• Government can exercise special powers within 45 days (30 days for 5G)

Main 
procedural 

aspects

• Any resolutions or acts passed before the expiry of the time limit shall be null and void and voting 

rights and resolutions/acts shall be suspended 

• The Government may take action on its own initiative and request information or documents to 

any party (including third parties, administrative offices, authorities, etc).

• The clock is suspended in case of request for information and/or requests under EU Reg.

• The decision to exercise special powers is subject to judicial review by the Administrative Courts 

Sanctions 
Penalties of up to twice the value of the transaction and not less than 1% of the total 
turnover (in case of non-notification or non-compliance with requirements) 
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Recent developments in Italian Legislation
Golden Power prenotification

The enterprise concerned may lodge a pre-notification of the “projects” for the set-up, acquisition, resolution, deed or 
operation, providing (to the extent available) all the documents and information required for the formal notification. 

No later than 30 days, the Italian Government shall inform the notifying party that:

a) the transaction does not fall within the scope of the Golden Power Law and therefore no formal notification is due; or

b) the transaction is likely to fall within the scope of the Golden Power Law and therefore the notification is due (within 10 

days from the completion of the relevant act); or
c) the transaction falls within the scope of the Golden Power Law, but the conditions for the exercise of the special powers 
are manifestly not met

In any event: 

 should no decision be adopted within the term of thirty days, the undertaking shall be obliged to execute the notification.

 the obligation to comply with the deadlines set for formal notification remains unaffected.
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Enforcement data and trends in 2021 
Outcome Art.1 Art. 1-

bis Art.2 Total %

Veto 2 0 1 3 0,60%

Remedies 6 11 9 26 5,25%

Clearance 18 0 90 108 21,77%

Clearance with 
recommendations 2 1 5 8 1,61%

Simplified 
procedure 7 0 60 67 13,51%

Out of scope 16 5 256 277 55,85%

Incomplete / 
irregular notification 1 1 1 3 0,61%

Others 0 2 2 4 0,80%

Total 51 20 425 496 100%

Category 1
0

50

100

150

200

250

300

3

26

108

8

67

277

3 4

Veto Remedies
Clearance Clearance with recom.
Simplified procedure Out of scope
Incomplete notification Others

Source: Report to Parliament on the Exercise of Special Powers 2020, 30 June 2021 



15

Italy and Austria 
Notifications by Austrian companies under Italian FDI screening 
   

In 14 cases the Republic of Austria expressed its intention to issue an opinion and make 
comments in relation to the notified operations to the Italian Government and made requests for 

additional information under EU Cooperation mechanism under Regulation (EU) 2019/452. 

 
 1 case in 2016: 
Transfer of CDP's equity interest in TAG GMBH (the company that operates the gas 
pipeline linking the Austrian section to the Italian border) held by CDP GAS S.r.l.

 2 connected cases in 2020:  
A. Transfer by Athesia Druck S.r.l. and Athesia Tyrolia Druck GmbH of the 

98.68% of share capital in Brennercom S.p.a to Retelit Digital Services S.p.a.
B. Partial voluntary takeover bid promoted by Retelit Digital Services S.p.a. on 

shares of the parent company Retelit S.p.a. As a result, part of the shares of 
Retelit S.p.a. will be assigned to the Austrian company Athesia Tyrolia Druck 
GmbH.

The Government 
did not exercise 
special powers



Dr. Johannes Barbist 

A comparison of the Austrian / Italian FDI regime
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Common features (I)

Law

One single 
legislation 

Nexus: legal 
entity/assets 

(contracts?) with 
strategic 

importance for 
national interest

Internal corporate 
actions covered 
(but Italy has a 

simplified 
procedure)

Projects or 
programs of Union 
interest not per se 

within scope

No explicit 
legislated powers to 

e.g. adopt 
mitigation 

measures or 
prohibit an 

investment if a 
transaction is likely 

to affect the 
security / public 

order of a different 
EU member state 

only
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Common features (II)

Administrative practice

Italy and Austria 
amongst the top 5 EU 

member states 
notifying cases to the 

EU cooperation 
mechanism

Transactions cleared with mitigation measures 

in Austria: 3 out of 61 
“screened” cases in the 

period 07/20 – 09/21

in Italy: 8 out of the 219 
cases in 2021 

Implementation 
prohibition | civil law 
nullity in case of gun 

jumping

FDI authorities may pursue ex 
officio investigations for 

transactions which have not 
been authorised but that are 

within scope



But also material diverging features… (I)

Italy
Two groups of industrial sectors:
• Defence and national security related industries  non-Italian investors + first trigger event = acquisition of > 3% of equity / voting 

rights for listed and not listed companies (and any subsequent acquisition exceeding, 5%, 15%, 20%, 25% and 50%); 
• Broader group of industry sectors (e.g. energy, transport and communications, critical infrastructure / technologies + dual-use, supply of 

critical inputs):
• Non-EU investors: first trigger event = acquisition of 10% of equity / voting rights  + value of investment (EUR 1 Mil or more) and for 

any further acquisitions exceeding 15%, 20%, 25% and 50% of share capital;
• All investors (also Italians): trigger event = acquisition of control

Greenfield investments are covered in Italy 

Austria
• Only non-EU / non-EEA / non-Swiss investors covered
• Categories of sensitive sectors only relevant insofar as first trigger event in case of acquisition of voting rights differs (10% vs. 25%)
• Exemption for micro-enterprise
• Each notified transaction must, as a matter of law, be notified to the EU cooperation mechanism and EU cooperation mechanism must 

be completed prior to national proceedings kicking off
• Greenfield investments not covered in Austria

Law

19
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But also material diverging features… (II)

Source: OECD Report

• Substantive test: different although the same concept (threat to security or public order)

• Sanctions (criminal in Austria vs administrative in Italy, etc.)

• Procedure

https://oe.cd/452
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But also material diverging features… (III)

• Italy: Department for administrative coordination within the Presidency of the Council of 
Ministers, specific role of Coordination Group

• Austria: Investment Control Unit within the Federal Ministry for Labour and Economy (BMAW) 
with advisory role for “Investment Committee” 

Institutional set-up

• Austria: no transactions were blocked as of yet (according to publicly available information)

• Italy: based on 2021 report more than the 50% of total transactions notified were considered 
not falling within the scope of the Italian legislation

• Austria: 9 out of 70 cases in the period 07/20 – 09/21 were subject to certificate of non-
jurisdiction (Unbedenklichkeitsbescheinigung)

• Italy: pre-filing mechanism, introduced with Decree-Law n. 21 of 2022, aims at providing a 
preliminary assessment on the applicability of the FDI regulation. 

Administrative practice
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Q&A
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Thank you

info@osservatoriogoldenpower.eu 
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